Corpus Juris Civilis

•
The corpus juris consisted of

–
Justinian’s Code

–
The Digest

–
The Institutes

–
The Novels

•
Knowledge of it was lost in the west

•
A copy was found in Pisa in the 11th C.

•
Scholars (glossators) began studying it and teaching students in Bologna 

The “reception” of Roman law

•
Roman law spread throughout Europe via universities in Paris, Oxford, etc.

•
Localities “received” Roman law

–
Holy Roman Empire

–
England is a major exception

•
The Jus Commune developed

–
Roman law governed contracts/torts/procedure

–
Local law (Germanic) governed property/succession

–
Canon law governed marriage/family

–
Commerce governed by lex mercatoria (law merchant)

–
Local custom

Revolution, industrial revolution, nationalism (c. 1800) encouraged codification

–
Jeremy Bentham




–
Prussian Landrecht (1794)

•
Cover every conceivable  topic  (over 19,000 articles)

•
Understandable to the  common people

•
Limit the discretion of aristocratic judges

•
Written in the vernacular

•
Ultimately unsuccessful 

Code Napoléon 

•
product of the French Revolution

•
heavily influenced by Roman Law

•
intended to revolutionize and exhaustively state the entire law

•
all prior law was repealed 

•
intended to constrain judges; eliminate lawyers

•
contains general principles, not specific rules (unlike the Prussian code)

•
widely adopted throughout Europe

German civil code of 1896

Title 3 (Contract)…

Section 145: Binding effect of an offer

Any person who offers to another to enter into a contract is bound by the offer, unless he has excluded being bound by it.

Section 146: Expiry of an offer

An offer expires if a refusal is made to the offeror, or if no acceptance is made to this person in good time in accordance with sections 147 to 149.

Section 147: Period for acceptance

(1) An offer made to a person who is present may only be accepted immediately. This also applies to an offer made by one person to another using a telephone or another technical facility….

German civil law (cont.)

Section 148: Fixing a period for acceptance

If the offeror has determined a period of time for the acceptance of an offer, the acceptance may only take place within this period.

Section 150: Late and altered acceptance

(1) The late acceptance of an offer is considered to be a new offer.

(2) An acceptance with expansions, restrictions or other alterations is deemed to be a rejection combined with a new offer.

Civil law methods of interpretation

•
textual or grammatical analysis, 

•
structural or contextual interpretation, 

•
historical interpretation, and 

•
teleological approaches (based on the purpose of the legislation)

NOTE: Interpretation by judges does not have precedential force

Family Law (France)

•
Marriage a basic institution under Code Napoleon

•
Civil ceremony required

•
Parental consent if under 25/21 originally (currently 18)

•
Husband head of household (pater familias); wife had no legal capacity

•
Above provision removed in 1970

Divorce

•
Easy under Roman law

•
Under CN, only allowed in cases of adultery, serious crimes, gambling, cruelty

•
Divorce by mutual agreement allowed starting in 1975

Marital property

•
Under CN (absent contrary agreement), community property is the norm

•
But husband managed all marital property

•
Recently, co-management is the norm

•
“Deferred community property”: in Nordic countries, property remains separate during marriage, but property acquired during marriage becomes common at divorce or death

Property law

•
Basic distinction between movable and non-movable property

•
Ownership is absolute (not a bundle of rights)

–
i.e., no life estates or future interests

–
No equitable interests (thus no trusts)

•
Leases treated as contracts, not temporary conveyances

•
 usufructs and servitudes are possible

•
Adverse possession can take place after 10/20 years, but occupation must have been in good faith

•
Land titles/mortgages must be registered

Wills and Succession

•
Wills may be formal (notarial) or informal (holographic)

•
Universal succession (no probate)

•
Cannot disinherit children

•
Intestate succession:

–
 under CN, all children inherit equally

–
Children of deceased heirs get their share

–
Non-marital children inherit less; since 1970s distinction abolished

–
Under CN, surviving spouse got nothing; today gets usufruct in some or all the estate

Contracts

•
Considered part of the law of obligations (along with delict/tort)

•
Basic principles similar to common law (which borrowed from civil law)

•
Duty to act in good faith is stronger (esp. during negotiations)

•
Certain transactions must be in writing

•
Some must also be evidenced by a notarial act (see next slide)

The notarial system

•
Civil law notaries have legal training (but are not lawyers)

•
They are licensed and regulated

•
They write down the terms of contracts, wills, deeds, and other legal transactions

•
In doing so, notaries must 

–
authenticate the identity of the parties

–
ascertain their intentions

–
write down those intentions clearly and accurately

–
explain the transaction and consequences to the client

–
keep a record of the transaction.  

•
See example in next slide

A notarial act

•
Common law contract: “we, [names of parties], agree as follows…” 

–
Signed by parties

•
Notarial act: I, [name of notary], living in [location], declare that [name of parties] appeared before me and declared that they had made an agreement as follows…” 

–
Signed by parties, witnesses, notary

Commercial law

•
Developed from lex mercatoria

•
Not considered part of law of obligations

•
Governed by a separate commercial code

•
Includes law of business associations, securities, banking

•
Often has its own court system (with merchants or businessmen as judges)

•
Commerce is increasingly regulated by legislation and consumer protection

Delict (tort)

•
The other prong of the law of obligations

“Any act of a person that causes injury to another obligates the person through whose fault the injury occurred to make reparation for damages.”


 --French civil code, art. 1383

The law of delict was further developed by courts/legal scholars (see next slide)

Requirements for delict

•
Harm or injury

–
May include pain and suffering

–
May include injury to dependents (and perhaps even employers)

•
Culpable conduct (faute or “fault”)

•
Causal link between act and harm

•
Vicarious liability recognized

•
Original codes did not recognize strict liability

–
Some countries adopted it by legislation

Practical differences

•
Less tort litigation in civil law because

–
Stronger safety net

–
Contingent fees are usually illegal

•
Some jdx allow conditional recovery of fees

–
Loser pays fees of prevailing party

–
No punitive damages

–
Class action suits difficult or  impossible

Criminal Law

•
List of crimes is similar to common law

–
Crimes must be prohibited by statute

–
More tolerance of victimless crimes (prostitution, soft drugs, assisted suicide)

–
Speech more easily criminalized

•
Practical differences

–
Less violent crime; more property crime

–
Penalties less severe than US

–
Death penalty is rare

Lawyers: education

•
Law is generally an undergraduate degree

•
Apprenticeship or further education required to become practicing lawyer

•
Increasing use of bar exams

•
Large number of law students, but relatively fewer become lawyers

Law Professors

•
Relatively influential

•
Because there is no precedent, judges often look to the collective opinion of the professors

•
This is called doctrine or jurisprudence

Judges

•
Separate training after university studies

–
Practice experience is rare

–
State bureaucrats

–
Less prestige

–
More diversity (lots of female judges)

•
No contempt power

–
Can only grant money damages

•
Independence (separation of powers??)

Dispute Resolution: courts

•
Separate system of administrative tribunals

–
Members are administrators, not legally trained

–
Highest tribunal is Council of State (Conseil d’Etat)

•
Ordinary tribunals

–
Handle most civil and criminal cases

–
Few juries, but some countries have lay judges

–
Can appeal to court of appeals

–
Highest ordinary court is Court of Cassation

Dispute Resolution: trials

•
Inquisitorial (judge is an active participant)

•
Preliminary stage

–
Judge decides whether case goes forward

•
Fact-finding stage

–
Little pre-trial discovery by parties

–
Often done in secret

–
Judge questions witnesses; no cross-exam

–
Relaxed rules of evidence

–
Judge produces written record of facts…

Trials, part II

•
Trial stage

–
Based on written record (the dossier)

–
No plea bargaining

–
No single event—proceedings can take years with different judges

–
This stage is public

•
Recent reforms in some jurisdictions

–
Parties introduce evidence, question witnesses

–
Single trials

–
Plea bargaining

–
Juries and lay judges (lay assessors)

Appeals

•
Can re-argue facts on appeal

•
Highest court: court of cassation

–
Divided into specialized chambers

–
Reviews law and procedure, not facts

–
Can only dismiss the appeal (i.e. affirm the lower court) or quash lower court decision

–
If it quashes, case is remanded to an different lower court for a new trial

–
Its opinions are not binding on lower courts 

–
Opinions are anonymous and cryptic (see next slide)

Guilloux v. Société des raffineries nantaises 

DP 1870. 1. 257 (25 May 1870)

The Court:

In view of articles 1101 and 1108 Code Napoléon:

Given that the decision under attack held the applicant bound by a subscription made in his name for twenty shares in the Société des Raffineries Nantaises simply because he never replied to a letter from Robin & Co., the bank acting as agent for the placing of the shares, intimating to him that his name had been placed on the list of subscribers and that they had paid the first instalment on his behalf;

But given that in law the silence of a party allegedly bound cannot by itself, in the absence of all other factors, prove the existence of the alleged obligation;

Given that in holding otherwise the Court of Appeal violated the texts cited above;

For these reasons QUASHES the decision below.

Constitutional Courts

•
Limited jurisdiction

–
Separate constitutional courts

–
Ordinary judges cannot decide const’l issues

–
Cases must be referred to court by executive branch or legislature before statute goes into effect

•
Germany allows for constitutional review after statutes are in effect

–
Ordinary courts can refer cases 

•
Costa Rica—any citizen can refer a question to the court

The Spread of the Civil Law

•
Most of Europe

–
Excluding England/Wales/Ireland

–
Less influential in former Socialist states

•
All of Latin America

•
A few parts of North America 

–
Quebec, Louisiana

•
Former French/Portuguese colonies in Africa

–
Morocco, Cote d’Ivoire, Angola, etc.

•
Some Asian countries

–
Japan, Korea, Indonesia
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