Sample Civil Jury Instructions

The following instructions were sent to me by participants in the Pattern Jury Instruction conference held in Columbus, Ohio, in April, 2008.  Each actual instruction is followed by a possible plain-language revision by me (Peter Tiersma), although such revised instructions should obviously be tailored to fit in the legal system of a particular jurisdiction.
3.04  BURDEN OF PROOF (Ordinary Civil Case)

(8th Circuit)


In these instructions you are told that your verdict depends on whether you find certain facts have been proved [by the greater weight of the evidence].    In order to find that [(a fact) (an element)] has been proved [by the greater weight of the evidence], you must find that it is more likely true than not true.  It is determined by considering all of the evidence and deciding which evidence is more believable.  If, on any issue in the case, you cannot decide whether a fact is more likely true than not true, you cannot find that it has been proved.


[The greater weight of the evidence is not necessarily determined by the greater number of witnesses or exhibits a party has presented.]  


[You may have heard of the term "proof beyond a reasonable doubt."  That is a stricter standard which applies in criminal cases.  It does not apply in civil cases such as this.  You should, therefore, put it out of your minds.]

Possible Rewrite:
To reach a verdict, you will have to decide that certain [facts/elements] have been proved [by the greater weight of  the evidence]. [(A fact) (An element)] has been proved [by the greater weight of the evidence] if it is more likely true than not true.  In deciding this question, consider all of the evidence and, if the evidence is conflicting or inconsistent, consider which evidence is more believable.  If you cannot decide whether a fact is more likely true than not true, that fact has not been proved.


[A fact is not proved just because one party called more witnesses or had more exhibits]. 


[You may have heard of the term "proof beyond a reasonable doubt."  That is a stricter standard which applies in criminal cases.  It does not apply in civil cases such as this one.  You should, therefore, put it out of your minds.]

Pennsylvania Civil 3.15  FACTUAL CAUSE 


In order for the plaintiff to recover in this case, the defendant’s [negligent] [reckless] [intentional] conduct must have been a factual cause in bringing about harm. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct. To be a factual cause, the conduct must have been an actual, real factor in causing the harm, even if the result is unusual or unexpected. A factual cause cannot be an imaginary or fanciful factor having no connection or only an insignificant connection with the harm.


To be a factual cause, the defendant’s conduct need not be the only factual cause. The fact that some other causes concur with the negligence of the defendant in producing an injury does not relieve the defendant from liability as long as [his] [her] own negligence is a factual cause of the injury.

Possible Rewrite:

I don’t know how to make this instruction more understandable as it is written.  It seems to me that the best approach is to “personalize” it with the facts of the case.  This will require some more effort by the judge, but is does make it much easier to follow than the original, it seems to me.  Apologies to Krogers (a supermarket chain).  I propose using “legal cause” instead of “factual cause,”
but was informed at the conference that there were objections to doing so.  The reason I propose it is to distinguish it from ordinary notions of causation.  Of course, legal and ordinary causation might be the same, but in that case there is no need for an instruction!
[Information to be filled in by judge is underlined]


For Jane Smith to recover damages, Kroger’s [insert conduct] failure to promptly clean up the spilled oil in its store must have been a legal cause of Jane Smith’s injuries.  This means that you must find that Jane Smith would not have been injured if Kroger [describe duty] had promptly cleaned up the spilled oil.  Also, you must find that Kroger’s [insert conduct] failure to promptly clean up the spilled oil was an actual, real factor in causing Jane Smith’s injuries, even if the result was unusual or unexpected.  


If Kroger’s [insert conduct] failure to promptly clean up the spilled oil had no connection to Jane Smith’s injuries, or if there was only an imaginary or insignificant connection, then it was not the legal cause of those injuries.  


Sometimes an injury can have more than one legal cause.  As long as you find that Kroger’s [insert conduct] failure to promptly clean up the spilled oil was a legal cause of Jane Smith’s  injuries, it does not matter that the injuries also had another cause.  

WPI 15.01  PROXIMATE CAUSE-DEFINITION (Washington)

            The term "proximate cause" means a cause which in a direct sequence [unbroken by any new independent cause,] produces the [injury] [event] complained of and without which such [injury] [event] would not have happened.

            [There may be more than one proximate cause of an [injury] [event].]

Possible revision:


This is a tough one, and I’m not a big fan of this particular causation test (still used in a few American jurisdictions).  Here’s my best shot, using names (as I generally recommend in civil cases:


Kroger’s [insert conduct] failure to clean up the spilled oil in its store must have been the proximate cause of Jane Smith’s injuries.  This means that Kroger’s [insert conduct] failure to clean up the spilled oil must have caused a sequence of events that directly produced Jane Smith’s injuries.  If one of the sequence of events that produced Jane Smith’s injuries was caused by someone or something else, then Kroger is not responsible for those injuries.

[There may be more than one proximate cause of an [injury] [event].]
CHAPTER 25 OWNERS AND OCCUPIERS OF LAND (Indiana)
Instr. 25.00 Status and Duty Owed in General.


In deciding this case, you must first determine whether [the plaintiff] was an [invitee] [or] [licensee] [or] [trespasser] on [the defendant's] property, because this will determine the duty, meaning obligation, owed by [the defendant] to [the plaintiff].

 Instr. 25.01 Trespasser-Definition.


A trespasser is a person who is on the property of another without the [owner's] [occupant's] permission.

Instr. 25.03 Duty to Trespasser.


 [In this case _________________ was a trespasser on the property of the (owner) (occupant), _________________.]

 
Trespassers enter the property of another at their own risk of injury from existing conditions on the property. An [owner] [occupant] of property has no duty to a trespasser until the [owner] [occupant] knows or should have known of the trespasser's presence. Then, the [owner] [occupant] owes that trespasser the duty to refrain from willfully or intentionally injuring the trespasser.

Possible Rewrite:

It seemed to me that when you give the definition of a trespasser, you will invariably also instruct on the landowner’s  duty towards the trespasser, so I combined them into one instruction.
CHAPTER 25 OWNERS AND OCCUPIERS OF LAND
Instr. 25.00 Status and Duty Owed in General.


The first thing you have to decide is whether [the plaintiff] was an [invitee] [or] [licensee] [or] [trespasser] on [the defendant's] property, because this will determine the legal duty that [the defendant] had towards [the plaintiff].

Instr. 25.01 Trespassers

If [the plaintiff] was on [the defendant]’s property without the [defendant’s][owner's] [occupant's] permission, [he/she] was a trespasser.  In that case, [the defendant] had no legal duty towards [him/her].


There is an exception if [the defendant] knew or should have known that [the plaintiff] was on [his/her] property.  If so, [the defendant] had a legal duty not to willfully or intentionally injure [the plaintiff].

West Virginia proposed instructions

IV.     Pedestrians

PEDESTRIANS CROSSING HIGHWAY AT OTHER THAN CROSSWALKS

     Every pedestrian crossing a roadway, at a point other than a marked crosswalk, shall yield the right-of-way to all vehicles upon the roadway. Nevertheless, every driver of an automobile shall exercise due care to avoid colliding with any pedestrian so crossing upon any roadway and shall give warning by sounding the horn when necessary.

PEDESTRIANS CROSSING HIGHWAY WITHIN A CROSSWALK

     When traffic control signals are not in place or not in operation at a crosswalk, the driver of a motor vehicle shall yield the right-of-way, slowing down or stopping if need be to so yield, to a pedestrian crossing the roadway within a crosswalk when the pedestrian is upon the half of the roadway upon which the motor vehicle is traveling, or when the pedestrian is approaching so closely from the opposite half of the roadway as to be in danger. Every driver of a motor vehicle shall exercise due care to avoid colliding with any pedestrian upon any roadway and shall give warning by sounding the horn when necessary.

    However, no pedestrian shall suddenly leave a curb or other place of safety and walk or run into the path of a motor vehicle which is so close that it is impossible for the driver to yield.

GENERAL INSTRUCTION CONCERNING DUTY

OF DRIVER TO PEDESTRIAN

    Every driver of a motor vehicle shall exercise due care to avoid colliding with a pedestrian upon any roadway and shall give warning by sounding the horn when necessary.

Proposed revision:

First of all, I wanted to state the basic rule or principle right at the beginning.  Then I tried to state the general principles—as far as I could figure them out—as clearly as possible and in plainer language.  If judges in West Virginia are older and relatively conservative, I’d recommend keeping some of the original language (I’d retain “sound the horn” for instance, even though few speakers of English ever use that expression.  I might also use “injure” instead of “hit”).
IV.     Pedestrians

GENERAL INSTRUCTION CONCERNING DUTY

OF DRIVER TO PEDESTRIAN


Every driver of a motor vehicle must be careful not to hit pedestrians and must warn pedestrians by honking the horn when necessary.

PEDESTRIANS CROSSING HIGHWAY WITHIN A CROSSWALK


If a pedestrian is crossing a street/road in a crosswalk, a driver in a motor vehicle must yield the right of way to the pedestrian by slowing down or stopping.  However, the driver does not have to yield the right of way if he or she has a green light or if the driver can drive over the crosswalk without danger to the pedestrian.  


[Also, a driver is not responsible for an injury to a pedestrian who jumped or darted out into the street/road so suddenly that the driver could not reasonably avoid hitting him/her.]

PEDESTRIANS CROSSING HIGHWAY AT OTHER THAN CROSSWALKS


If a pedestrian crosses a street/road and is not in a crosswalk, the pedestrian must yield the right of way to all vehicles on the road.  Nevertheless, every driver of a vehicle must be careful not to hit a pedestrian in this situation and must warn the pedestrian by honking the horn.

5.01  TITLE VII – ELEMENTS (8th Circuit)


Your verdict must be for the plaintiff [and against defendant ___________]1 [on the plaintiff's (sex)2 discrimination claim]3 if all the following elements have been proved:4


First, the defendant [discharged]5 the plaintiff; and


Second, the plaintiff's (sex) [was a motivating factor]6 [played a part]7 in the defendant's decision.


If either of the above elements has not been proved, your verdict must be for the defendant and you need not proceed further in considering this claim.  [You may find that the plaintiff's (sex) [was a motivating factor] [played a part] in the defendant's (decision)8 if it has been proved that the defendant's stated reason(s) for its (decision) [(is) (are)] a pretext to hide (sex) discrimination.] 9

Notes on Use

1.  Use this phrase if there are multiple defendants.

2.  This instruction is designed for use in a gender discrimination case.  It must be modified if the plaintiff is claiming discrimination on the basis of race, religion, or some other prohibited factor.

3.  The bracketed language should be inserted when the plaintiff submits more than one claim to the jury. [further notes omitted]

Possible revision:


This is not a bad instruction, although I do have some ideas for revisions.
5.01  TITLE VII – ELEMENTS 


Your verdict must be for the plaintiff [and against defendant ___________][on the plaintiff's (sex) discrimination claim] if the plaintiff has proved all the following elements:


First, the defendant [discharged] the plaintiff; and


Second, the plaintiff's (sex) [was a motivating factor] [played a part] in the defendant's decision.

 
 [As to the second element, the defendant [claimed/stated] that the plaintiff's (sex) [was not a motivating factor] [did not play a part] in the defendant's (decision).  If you decide that the defendant's [claimed/stated] reason(s) for its (decision) [was/were] just a way to try to hide (sex) discrimination, you may find that the second element has been proved.]


If both the above elements have been proved, your verdict [on the plaintiff’s sex discrimination claim] must be for the plaintiff.  Otherwise, your verdict [on this claim] must be for the defendant.



�NOTE ON USE





 





            This instruction is the standard definition of proximate cause.  For an alternative wording of this instruction, see WPI 15.01.01, Proximate Cause-Definition-Alternative.





 





            Use WPI 15.02, Proximate Cause-Substantial Factor Test, instead of WPI 15.01 or WPI 15.01.01 when the substantial factor test of proximate causation applies.





 





            Use bracketed material as applicable.





 





            The last sentence in brackets should be given only when there is evidence of a concurring cause.  In the event the last sentence is used, consideration should be given to WPI 15.04, Negligence of Defendant Concurring with Other Causes.





 





COMMENT





 





            Elements of Proximate Cause. Proximate cause under Washington law recognizes two elements: cause in fact and legal causation.  See Christen v. Lee, 113 Wn.2d 479, 507, 780 P.2d 1307 (1989); Hartley v. State, 103 Wn.2d 768, 698 P.2d 77 (1985) and cases cited therein.  Cause in fact refers to the "but for" consequences of an act-the physical connection between an act and an injury.  WPI 15.01 describes proximate cause in this factual sense.  Hartley v. State, 103 Wn.2d at 778, 698 P.2d 77.  The question of proximate cause in this context is ordinarily for the jury unless the facts are undisputed and do not admit reasonable differences of opinion, in which case cause in fact is a question of law for the court.  Baughn v. Honda Motor Co., 107 Wn.2d 127, 142, 727 P.2d 655 (1986).





 





            Legal causation involves a determination of whether liability should attach as a matter of law given the existence of cause in fact.  It is a much more fluid concept, grounded in policy determinations as to how far the consequences of a defendant's acts should extend.  Schooley v. Pinch's Deli Market, Inc., 134 Wn.2d 468, 951 P.2d 749 (1998).  The focus is on "whether, as a matter of policy, the connection between the ultimate result and the act of the defendant is too remote or insubstantial to impose liability." Schooley, 134 Wn.2d at 478-79, 951 P.2d 749.  This inquiry depends on "mixed considerations of logic, common sense, justice, policy, and precedent." See Hartley v. State, 103 Wn.2d at 779, 698 P.2d 77; Tyner v. DSHS, 141 Wn.2d 68, 82, 1 P.3d 1148 (2000).  The existence of a duty does not necessarily imply legal causation.  Although duty and legal causation are intertwined issues (see Taggart v. State, 118 Wn.2d 195, 226, 822 P.2d 243, 258 (1992)), "[l]egal causation is, among other things, a concept that permits a court for sound policy reasons to limit liability where duty and foreseeability concepts alone indicate liability can arise.  Thus, legal causation should not be assumed to exist every time a duty of care has been established." Schooley, 134 Wn.2d at 479-80, 951 P.2d 749.





 





            There have been many attempts to define "proximate cause." In Washington it has been defined both as a cause which is "natural and proximate," Lewis v. Scott, 54 Wn.2d 851, 341 P.2d 488 (1959), and as a cause which in a "natural and continuous sequence" produces the event, Cook v. Seidenverg, 36 Wn.2d 256, 217 P.2d 799 (1950).  Some jurisdictions, in an effort to simplify the concept of proximate cause for jurors, have substituted the term "legal cause." See California's BAJI instructions (BAJI 3.75 and 3.76) and Restatement (Second) of Torts § 9 (1965).  However, the "direct sequence" and "but for" definition adopted in this instruction is firmly entrenched in Washington law.  See Alger v. Mukilteo, 107 Wn.2d 541, 730 P.2d 1333 (1987) ("direct sequence"); Tyner v. DSHS, 141 Wn.2d at 82, 1 P.3d 1148 ("but for").





 





            Substantial Factor Test. Section 431 of Restatement (Second) of Torts sets forth the substantial factor test of proximate cause, under which a defendant's conduct is a proximate cause of harm to another if that conduct is a substantial factor in bringing about the harm.  In Blasick v. City of Yakima, 45 Wn.2d 309, 274 P.2d 122 (1954), the Supreme Court rejected this approach in favor of the "but for" definition contained in WPI 15.01 for general negligence actions.  For a more detailed discussion of the substantial factor test and the types of cases to which it applies, see WPI 15.02, Proximate Cause-Substantial Factor Test.





 





            Multiple Proximate Causes. Using WPI 15.01 without the last paragraph is error if there is evidence of more than one proximate cause.  Jonson v. Milwaukee Railroad Co., 24 Wn.App. 377, 601 P.2d 951 (1979).





 





            An instruction setting forth the legal effect of multiple proximate causes is necessary when both sides raise complex theories of multiple causation.  Goucher v. J.R. Simplot Co., 104 Wn.2d 662, 709 P.2d 774 (1985); Brashear v. Puget Sound Power and Light Co., Inc., 100 Wn.2d 204, 667 P.2d 78 (1983).  Failure to give WPI 15.04, Negligence of Defendant Concurring With Other Causes, may be reversible error even though WPI 15.01 is given including the bracketed last paragraph.  WPI 15.01 does not inform the jury that the act of another person does not excuse the defendant's negligence unless the other person's negligence was the sole proximate cause of the plaintiff's injuries.  Brashear v. Puget Sound Power and Light Co., Inc., supra (failure to give WPI 15.04 was reversible error); Jones v. Bayley Construction, 36 Wn.App. 357, 674 P.2d 679 (1984), overruled on other grounds, 102 Wn.2d 235, 684 P.2d 73 (1984) (failure to give WPI 15.04 was error, but harmless given the jury's special verdict findings).





 





            Foreseeability. It is error to add to WPI 15.01 the words "even if such injury is unusual or unexpected." Blodgett v. Olympic Savings and Loan Association, 32 Wn.App. 116, 646 P.2d 139 (1982).  It is improper to inject the issues of foreseeability into the definition of proximate cause.  State v. Giedd, 43 Wn.App. 787, 719 P.2d 946 (1986); Blodgett v. Olympic Savings and Loan Association, supra.





 





            Special Instructions on Proximate Cause.  In Vanderhoff v. Fitzgerald, 72 Wn.2d 103, 107-08, 431 P.2d 969 (1967), and Young v. Group Health Cooperative of Puget Sound, 85 Wn.2d 332, 340, 534 P.2d 1349 (1975), the Washington Supreme Court held that, when proximate cause was a central issue in the case and experts called for both sides differed as to what actually caused the plaintiff's claimed injury, an instruction was warranted to inform the jury that the causal relationship must be established by evidence which rises above speculation, conjecture, or mere possibility.  The Young court affirmed the trial court's giving of the following instruction:





 





            You are instructed that the causal relationship of the alleged negligence of the defendants to the resulting condition of the child must be established by medical testimony beyond speculation and conjecture.





 





            The evidence must be more than that the alleged act of the defendants "might have," "may have," "could have," or "possibly did" cause the physical condition.





 





            It must rise to the degree of proof that the resulting condition probably would not have occurred but for the defendants' conduct, to establish a causal relationship.





 





See also Richards v. Overlake Hosp. Med. Ctr., 59 Wn.App. 266, 277-78, 796 P.2d 737 (1990), (affirming the trial court's giving of an instruction that stated: "The evidence must rise to the degree of proof that any injury plaintiffs claim ... probably would not have occurred but for the defendants' conduct, to establish a causal relationship").





 





            The Court of Appeals in Ford v. Chaplin, 61 Wn.App. 896, 899-901, 812 P.2d 532 (1991), while affirming the giving of an instruction worded similarly to that approved in Young, cautioned that:





 





[T]he rather argumentative phraseology of the challenged instruction reads much more like an outmoded advocacy instruction than the neutral format favored in current trial practice.  The instruction does not appear to be necessary where proper instructions are given on the issues, standard of care and burden of proof.  If such an instruction is given at all, it would be preferable to avoid this style.
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